
FRANCHISE AGREEMENTPRIVATE 


THIS FRANCHISE AGREEMENT ("Agreement") is made effective as of the ______ day of July, 1998 ("Effective Date"), by and between 1234567 ONTARIO INC., an Ontario corporation, whose address is  Avenue, Windsor, Ontario,   ("Company"), and _________________________, an individual residing in the Province of Ontario, whose residential address is __________________________________________ ("Franchisee").


THE PARTIES AGREE THAT:


Company, as a result of the expenditure of time, skill, effort and money, has developed and owns a program for selling and servicing high quality ____________________________________service (the Program"), as a result of which the Program has acquired valuable goodwill and a favourable reputation; and


The distinguishing features of the Program include, but are not limited to, the name "Qwerty's"; the products used and/or distributed by the Company and made available by the Company for resale by its dealers and related services ("Products"); special confidential techniques for selling the Products; signs, emblems, trade names, and trade-marks which may be owned by the Company; instructional materials and training courses; and the Franchise Operations Manual and other manuals, all of which may be changed, improved or further developed from time to time; and


Franchisee wishes to be assisted, trained and licensed by the Company to be a Qwerty's Franchisee; and


Franchisee recognizes the importance to the Company, other franchisees, and to the public of maintaining the distinctive standards, qualities and attributes of products and services identified by the Trade-marks (as defined in Section 12 below) associated with the Company Program and is willing to maintain those standards, qualities and attributes in the operation of a Qwerty's Franchise; and


Franchisee desires to obtain a license and rights to use the Program in the Area (as defined in Section 1 below), subject to the terms and conditions contained in this Agreement.


In consideration of the agreements set forth below and other good and valuable consideration, the receipt and sufficiency of which are acknowledged, the parties, intending to be legally bound, agree as follows:

1.
License and Area

A.
License.  The Company grants to Franchisee the right, subject to the conditions set forth in this Agreement, to use the  Program, and to purchase Products from the Company for resale, only in the geographical area identified in attached Exhibit A ("Area"), as adjusted in accordance with this Agreement ("Dealership").  Subject to the provisions of Section 1.B., during the term of this Agreement, the Company shall not sell, or license others to sell, Qwerty's Services or Products in the Area.


Franchisee shall not be entitled to use the Program or sell services or Products at any location not in the Area even if the location is adjacent to, or near the Area.  If Franchisee desires to use the Program or sell Products at any location not in the Area, Franchisee shall notify Franchisee's Field Manager and request that the additional location(s) be added to the Area.  Company, in its sole discretion, shall determine whether these location(s) will be added to Franchisee's Area.


B.
Adjustments to Area


(1)
Company exclusively reserves to itself the right to contact and sell Products to industrial users, railroads, manufacturers, central purchasing offices, government installations and institutions (including schools) and all other potential customers who require scientific information, special devices, special services and/or technical and engineering data or for whom special procurement procedures are required ("Large Customers") in the Area.  



(2)
High quality service to customers and the solicitation of potential customers in the Area are essential elements of the Program.  Accordingly, the Company reserves the right to adjust Franchisee's Area and thereby change the Area if the Company determines in its sole discretion that such changes are necessary because of existing or future competition, inadequacy of Franchisee's service to customers, inadequacy of solicitation of potential customers, or for such other reasons as the Company deems relevant.  The Company shall provide Franchisee written notice of an adjustment to Franchisee's Area at least ten (10) days prior to the adjustment taking effect.



(3)
The Company may make such surveys of customers in the Area as Company, in its sole discretion, believes are necessary or advisable for the purpose of determining the number of customers and/or potential customers in the Area, the frequency and quality of Franchisee's service to customers or for any other purpose that Company reasonably determines is appropriate.


C.
Premises.  The Franchisee shall conduct business from the premises only if and when the premises have been improved, decorated, furnished and equipped with equipment, furnishings and supplies which meet the Company's specifications.  The design and leasehold improvements will be in strict conformity with plans and specifications approved by the Company.  During the term of this Agreement, the premises shall be used only by the Franchisee and solely for the purpose of operating a                            ,  pursuant to the terms of this Agreement.

2.
Term

A.
Initial Term.  This initial term of this Agreement and the Dealership granted by this Agreement shall be five (5) years from the Effective Date unless sooner terminated according to Sections 18 or 19 of this Agreement.


B.
Additional Term.



(1)
Subject to the terms and conditions contained in this paragraph 2.B., Franchisee shall have the right to renew the Dealership for additional five year terms, unless:




(i)
Franchisee is in default under this Agreement or any other agreement or contract with Company or its affiliates, as further set forth in Section 19 of this Agreement,




(ii)
Franchisee has been notified no less than six (6) months prior to the expiration of this Agreement that Company does not intend to offer the Franchisee the opportunity to renew, and either





1)
Franchisee is entitled to continue to conduct substantially the same business in the same area subsequent to the expiration of this Agreement, or





2)
Franchisee will be compensated by either repurchase or by other means for the fair market value of the going concern value of the franchise, as if the franchise had been renewed.



(2)
If Franchisee elects to renew the Dealership, Franchisee must comply with the following:




(i)
give Company written notice of Franchisee's election to purchase the successive franchise within a time period of not less than six (6) months nor more than twelve (12) months prior to the expiration of the term of the Agreement then in effect;




(ii)
execute Company's then current form of Franchise Agreement and other ancillary documents (all of which may differ from this Agreement and the ancillary documents signed originally by Franchisee except for the renewal provisions which will be equivalent to those found in this Agreement) as Company may require;




(iii) pay Company a renewal fee of 50% of the then current initial license fee;




(iv)
refurbish or replace all Premises and/or Equipment, upon Company's request and at Franchisee's sole expense,to insure compliance with Company's then current design and appearance standards; and




(v)
complete any new or additional training at Company's request.  Company will bear the costs of the expense of running any such re-training course, not including travel and lodging or wages.


C.
Notice of Expiration Required by Law.


If applicable law requires that Company give a longer period of notice to Franchisee than herein provided prior to the expiration of the initial term or any additional term, Company will give such additional required notice.  If Company does not give such required additional notice, this Agreement shall remain in effect on a month-to-month basis only until Franchisee has received such required additional notice.

3.
License Fees.


A.
Initial License Fee.  Unless reduced or waived in Company's discretion if Franchisee was a Company employee and a Franchise in the past, Franchisee will pay Company an Initial License Fee of Three Thousand Dollars ($3,000.00) plus G.S.T..  The Initial License Fee is paid in consideration of Company's initially granting this Dealership, it is fully earned at the time paid, and it is not refundable in whole or in part for any reason.  In the event any security or other evidence of indebtedness is accepted by the Company as partial payment, then the prompt and faithful discharge of such obligation shall be a material consideration.  Failure of the Franchisee to pay such obligation on its due date shall constitute a default of this Agreement and the Company shall not be obligated to give notice of such default, anything in section 19 to the contrary notwithstanding.


B.
Monthly License Fee.  In addition to all other amounts to be paid by Franchisee to Company, Franchisee shall pay Company a Monthly License Fee of Fifty Dollars ($50.00) plus G.S.T. payable upon Franchisee's receipt of an invoice during the first week of each month during the term of this Agreement.  Company shall have the right, in its sole discretion, to increase the Monthly License Fee once each calendar year by an amount equal to the lesser of Fifty Dollars ($50.00) or twenty-five percent (25%) of the highest Monthly License Fee paid by Franchisee during the previous calendar year.  Company shall advise Franchisee within thirty (30) days after the end of each calendar year of any increase in the Monthly License Fee and the increased Monthly License Fee shall be payable upon Franchisee's receipt of an invoice from Company for the increased Monthly License Fee.

4.
Franchise Franchisee Operations Manual ("F.D.O.M.").  Franchisee acknowledges receipt on loan of Company's F.D.O.M., agrees to ensure that the F.D.O.M. is kept confidential and up to date with all modifications provided by Company, agrees not to reproduce the F.D.O.M. or any part of it, and agrees not to disclose the contents of the F.D.O.M. to anyone.  Company shall provide Franchisee with all periodic updates, additions, and deletions to the F.D.O.M..  Upon termination of this Agreement, Franchisee shall return to Company all Franchisee Manuals and other manuals Franchisee has received and/or copied.

5.
Modifications of the Program.  Company, in its sole discretion, shall be entitled from time to time to change or modify the Program, including, but not limited to, the addition or deletion of Products, the adoption of new administrative forms, the adoption and use of new or modified Trade-marks or the deletion of Trade-marks (as defined in Section 12) or copyrighted materials, and modifications of methods for selling Products.  The Program is contained in the F.D.O.M. and such other writings as Company may provide to Franchisee.  Franchisee shall accept and use or display any such changes or modifications in the Program as if they were a part of the Program at the time of signing this Agreement, and Franchisee shall make such expenditures as such changes or modifications in the Program may require.

6.
Services by Company.  Provided that Franchisee has satisfied all of the conditions set forth in Section 19.B.(7) of this Agreement, during the term of this Agreement and so long as Franchisee is not in default, Company, in the manner it deems appropriate, shall make the following services available to Franchisee:


A.
Sale of Products to Franchisee.  Franchisee may purchase Products at Company's suggested retail price, less any discounts in effect when orders are received by Company.  The Products, suggested retail prices, and available dealer discounts are subject to change without notice to Franchisee.  Upon receipt of orders from Franchisee, Company shall use reasonable efforts to ship promptly to Franchisee, or such other person or entity as Franchisee directs, all Products.  Franchisee shall pay all amounts due Company by noon on the Tuesday following the date of the invoice or any later due date specified by Company.  Company may decline to ship additional Products while any such amounts are unpaid.  Company shall not be liable for any delays in shipment, or for failure to make any delivery of Products, if such Products were not shipped because Franchisee has not paid Company for prior amounts due or if Company's reasonable efforts are inadequate to effect delivery of such Products.


B.
General Assistance.  Company will provide to Franchisee its knowledge and expertise regarding the Company Program, together with business forms, bookkeeping and operational methods, inventory control methods, product knowledge, and sales and marketing advice as it deems appropriate.  This assistance may be provided by a Company representative riding with Franchisee as customers are

called upon, the distribution of printed and filmed materials, meetings, telephone communications and other information.


C.
Sales Aids and Sales Material.  From time to time, Company shall supply Franchisee, at no charge or a nominal charge determined by Company, reasonable quantities of catalogues, charts, sales literature and other sales aids prepared by Company that are requested by Franchisee.  Company may also offer to sell Franchisee other sales aids and sales material at prices determined by Company.


D.
Training.  Company shall make available to Franchisee, and Franchisee shall be required to attend, Company's initial training program.  Company will offer other training programs, but these are subject to change, without notice, and shall be at such times and places as Company designates.  No charge shall be made by Company for training conducted by it, but Franchisee shall be required to pay all other expenses incurred in connection with any such programs (e.g. meals, travel, lodging, etc.).

7.
Performance Standards and Uniformity of Operation.  Products and services sold under Company's Trade-marks (as defined in Section 12) have a reputation for high quality.  This reputation has been developed and maintained by Company over many years, and it is of the utmost importance to Company, Franchisee and all other dealers that this reputation be maintained through high quality service to customers and compliance with the Company Program.  In recognition of the mutual benefits which come from maintaining Company's high quality reputation, Franchisee agrees to comply with all of the following:


A.
General Standards and Specifications.  Franchisee shall operate the Dealership, render all services, sell all Products and make all payments due to Company in accordance with the specifications, standards, business practices, policies and procedures of Company now in effect or subsequently published for its franchised dealers, and comply with all written requirements of the Company Program, including any changes that may be made to it from time to time.


B.
Company Inspections.  Company and its duly authorized representatives shall have the right to inspect Franchisee's operations, including, without limitation, speaking with Franchisee's customers, inspecting Franchisee's Premises and inventory display, conducting an inventory of the Products and other items in the Premises and accompanying Franchisee at the Premises to ensure that Franchisee is complying with all requirements of the Company Program.  Franchisee shall cooperate fully with such inspections and, unless otherwise provided a written agreement, Franchisee shall immediately take such steps as may be necessary to correct any deficiencies detected during such inspections in accordance with the Company Program including, but not limited to, ceasing further use or sale of any service or merchandise that does not conform with Company's standards and requirements.


C.
Operation of the Dealership.  Unless otherwise permitted by Company in writing, Franchisee shall devote full time and attention to the Qwerty's Franchise in order to ensure the proper, efficient and effective operation thereof and Franchisee alone shall make regular sales and service calls on customers and may not use anyone else to make such calls.  Franchisee shall use Franchisee's best efforts to promote aggressively and develop fully the sales of Products in the Area and maintain a sufficient inventory in order to maximize the sale of Products.  Franchisee, at all times, shall maintain an inventory of Products at least in the minimum amount required by the Company Program.  Franchisee shall provide the service expected by Company customers.  Franchisee shall not engage in activities that would conflict with these purposes and shall devote full business attention and efforts to these purposes.  Franchisee shall, at all times, act in a competent, fair, honest, ethical and courteous manner in accordance with the image and reputation of Company and the Company Program, and maintain a neat and clear appearance.


D.
Approved Products.  Except as otherwise provided below, in the operation of the Dealership, Franchisee may sell only Products.  Products shall be purchased by Franchisee from Company and may not be obtained from any other source.  Franchisee may sell or offer for sale merchandise other than Products only with Company's express, prior written consent, not to be unreasonably withheld, which consent subsequently may be revoked by Company ("Approved Products").  Franchisee shall give Company written notice of Franchisee's desire to sell any of these additional items sufficiently in advance of offering them for sale so that Company may verify manufacturer and specification data and test such merchandise for conformity with the appearance, uniformity, quality and other specifications of Company.  Company periodically may require that the testing be performed again to ensure that the manufacturer continues to meet Company's specifications.  Company shall be entitled to, and likely will, refuse to approve merchandise as Approved Products if such merchandise directly competes with any of the Products.  Company's consent to Franchisee's sale of Approved Products shall be conditioned on Company's  receipt and approval of a products' liability insurance policy (or a certificate of insurance) with coverage limits and other terms reasonably satisfactory to Company from time to time, which policy shall name Company as an additional insured.  If Company revokes its consent to any merchandise as an Approved Product, Franchisee shall cease selling such merchandise within thirty (30) days of notification from Company.


Franchisee shall be responsible for reporting all purchases and sales of services and Approved Products to Company on forms provided by Company.


E.
Sales Only to End-User.  Franchisee shall sell the Products only to retail customers at locations in the Area and shall not sell the Products to any person or entity for resale.


F.
Suggested Retail Prices.  Company periodically shall provide Franchisee with one or more suggested retail price lists for the Products.  Franchisee, however, shall be entitled to sell the Products at prices determined by Franchisee and Franchisee shall not suffer in his business relations with Company or any other person over whom Company may have control if Franchisee chooses to sell the Products at prices less than the suggested retail prices.


G.
Premises.  Franchisee shall lease or purchase a Premises that complies with specifications contained in the Company Program in effect on the date of this Agreement.  Franchisee shall maintain and operate the Premises in good condition and repair and in a clean and neat manner and as required by the Company Program from time to time.  Except as expressly permitted by Company, Franchisee shall operate only one Premises in the Area.


H.
Clothing.  In the operation of the Dealership, Franchisee shall purchase and wear clothing conforming to specifications contained in the Company Program from time to time.  Franchisee shall maintain such clothing in good condition.


I.
Computer.  Currently, not all Company facilities utilize the Company Sales Marketing System ("SMS") computer software program.  Franchisee shall lease or purchase a computer that complies with specifications contained in the Company Program in effect on the later of the effective date of this Agreement or the date the facility out of which Franchisee is operating becomes part of the SMS system.  Franchisee shall license or lease from Company or a source designated by Company computer software that conforms to specifications contained in the Company Program from time to time.  Franchisee shall sign a confidentiality agreement respecting the software since it is proprietary.  These computer requirements will apply immediately, if the facility out of which Franchisee is operating currently utilizes SMS, or when that facility becomes part of that system.


J.
Warranties.  Franchisee shall assist Company in honouring all warranties on the Services and Products.  Franchisee shall be solely responsible for honouring warranties on Services and  Approved Products sold by Franchisee.


K.
Compliance with Law.  Franchisee shall comply with all laws, bylaws, ordinances, and regulations affecting the operation of the Dealership, and shall obtain and timely renew any required licenses and permits.


L.
Taxes and Other Indebtedness.  Franchisee shall pay when due all taxes levied and assessed, including, without limitation, sales, goods and services, use, personal property, income and other taxes, and all accounts and other indebtedness of every kind incurred by Franchisee in the conduct of the Dealership.

8.
Security Interest.  To secure Franchisee's obligations under this Agreement, Franchisee grants Company a security interest in all of the following property of the Franchisee, whether now owned or hereafter acquired, and whether tangible or intangible:  inventory, consigned inventory, tools, equipment, vans, accounts, contract rights, general intangibles, chattel paper, Revolving Accounts, Extended Credit contracts, Open Accounts, Leases, insurance policies, documents, deposits, trade-marks, trade names, customer lists, books, records, catalogues, sales aids, computers and computer programs, and any replacements, substitutions, additions, accessions or proceeds thereof.  Franchisees shall enter into such form of security agreement or other instrument to grant and perfect such security interest as Company may require from time to time.  Where applicable, Company reserves the right to file the appropriate financing or registration documents to place the public on notice of its security interest in the Franchisee's business.


With respect to any funds accounted for or held by Company for the benefit of Franchisee, Company shall be entitled to commingle such funds with Company's general funds and to offset against such funds any monies owed Company by Franchisee.

9.
Credit Sales.


  
Revolving Accounts ("RA").  Franchisee shall deposit with Company at least one thousand dollars ($1,000.00) or 75% of predecessor Franchisee's R.A. balance, whichever is greater, within ten (10) days after the Effective Date of this Agreement ("RA Deposit").  As an alternative, Franchisee may provide evidence of funding sufficient in Company's judgment to fully develop the R.A. business within the Area, but in no event shall the alternative funding be in an amount less than the minimum as set forth above.  The RA Deposit or alternate funding can be used by Franchisee for any or all of the following purposes:


A.
The RA Deposit or alternate funding may be used by Franchisee to purchase RAs offered by the dealer who previously sold on credit to customers in the Area ("Predecessor").  "Revolving Accounts" or "RAs" are accounts generated by a Franchisee's sales of Products on Franchisee's credit that are to be paid on a revolving basis over a period of time agreed to by the Franchisee and the Franchisee's customer.  Franchisee shall be obligated to offer to purchase such RAs subject to Franchisee's right, for forty-five (45) days from the date of the Predecessor's agreement to sell the RAs, to advise Company and the Predecessor which, if any, of the RAs Franchisee has rejected.  Any RAs not rejected by Franchisee within that time shall be deemed to have been purchased by Franchisee.  In the event Franchisee sells Products to a customer (whose RA was offered to Franchisee) within the forty-five (45) day period, Franchisee shall be deemed to have agreed to purchase the RA relating to such customer, unless Franchisee has first advised Company and the Predecessor that Franchisee has rejected that customer's RAs.  The purchase price for the RAs shall be seventy-five percent (75%) of the balance due of each RA being sold unless otherwise agreed to by Franchisee and Predecessor.


B.
The RA Deposit, if any, also may be used to pay for purchases of Products from Company, subsequent to Franchisee's initial purchase or consignment of Products from Company, as follows:  if, in any week, Franchisee's net RA sales (which excludes any down payment and trade-in allowance and includes sales tax and goods and services tax, if applicable) exceeds Franchisee's RA collections, a portion of the RA Deposit equal to seventy-five percent (75%) of the difference between Franchisee's net RA sales and Franchisee's RA collections may be used by Franchisee for additional purchases of Products.


C.
At the end of 180 days after sign-up, any amount of RA Deposit remaining will be applied toward amounts owed to Company for the initial consignment of inventory, unless Franchisee is a full equity Franchisee in which case any such amount will be returned to Franchisee as a credit on Franchisee's invoice.

10.
Advertising by Franchisee.  Franchisee is not required to engage in any advertising.  If Franchisee decides to conduct any advertising, the advertising and promotional materials may be purchased from any source; however, any advertising or promotional materials not purchased from Company shall be submitted to Company at least thirty (30) days prior to use for Company's approval.  Company's approval rights shall be limited to matters of good taste, truthfulness, use of Company's Trade-marks, and quality of image, and shall not be unreasonably withheld.  Unless Company notifies Franchisee of objections to the materials within thirty (30) days after receipt by Company, the materials shall be deemed approved.

11.
Reports, Bookkeeping and Audit Rights.


A.
Weekly Reports.  By Thursday of each week, or such other day as Company may designate, Franchisee shall inform Company (in such form as Company may require) of the amount of Services and Products in the past week, collections made in the past week, the amount of inventory on hand and the status of credit accounts, and such other information as Company reasonably may designate from time to time.


B.
Annual Reports.  Franchisee shall, no later than May 31 of each year, furnish Company a profit and loss statement for the Dealership for the calendar year and a balance sheet for the Dealership as of the end of the calendar year in a format prescribed by Company.  These financial statements shall be prepared by a Provincially licensed accountant and, if requested by Company, certified by the accountant to present fairly, in all material respects, Franchisee's results of operations and financial condition.


C.
Bookkeeping.  Franchisee shall keep and maintain complete and accurate books and records of Franchisee's business operations in the form and manner prescribed in the Company Program.  Franchisee shall preserve all books, records and tax returns applicable to the Dealership for at least three (3) years after preparation and make them available to Company upon request.


D.
Company's Audit Rights.  Company shall have the right at reasonable times, both during and after the term of this Agreement, to examine Franchisee's books, records (including the share register and other corporate records of Franchisee, if this Agreement is assigned to a corporation pursuant to Section 17.C.) and tax returns, and such other forms, reports, information and data as Company reasonably may request concerning the operation of the Dealership.

12.
Trade-marks.  The term "Trade-marks" as used in this Agreement refers to all words, symbols, designs, logo types, commercial symbols, trade names, trade-marks or combinations thereof used to identify the Company Program and the Products in connection with the Company Program, which may include Trade-marks owned by  Company.  Franchisee shall use the Trade-marks only in the manner approved by Company on behalf of Company U.S., including adherence to all quality control standards.  Company shall advise Franchisee of which Trade-marks have been registered and any additions or deletions to the Trade-marks and the Franchisee's right to use the Trade-marks shall be deemed modified by any such additions or deletions.  This right to use the Trade-marks is limited to the operation of the Dealership, as expressly provided in this Agreement and the F.D.O.M..  If local laws require that the Franchisee file a business or trade name declaration, Franchisee shall if possible include in such filing an indication that the filing is made "as an authorized dealer of 1109102 Ontario Inc., Windsor, Ontario."  Franchisee shall use such symbols and other forms of marking or notice on all Trade-marks to protect Company's  ownership rights as Company may from time to time require in writing which forms of marking or notice may indicate that the Trade-marks are owned by Company and Franchisee is a licensed user.


Franchisee shall promptly cancel any such business or trade name declaration forthwith upon termination of this Agreement for any reason whatsoever.


Company may elect to use a name other than "Company" and trade-marks other than the Trade-marks to identify the Company Program.  If so, then the Company Program and this Agreement shall be deemed amended to substitute that name.  Franchisee agrees that nothing in this Agreement shall give to Franchisee any right, title or interest in the Trade-marks (except the right to use the Trade-marks in accordance with the terms of this Agreement); that the Trade-marks are the Company's sole property; that Franchisee shall not directly or indirectly contest the validity or Company's ownership of the Trade-marks (whether during or after the term of this Agreement); and that any and all uses by Franchisee of the Trade-marks and the goodwill arising therefrom shall inure solely and exclusively to the benefit of Company.

13.
Relationship of Parties; Franchisee as Independent Contractor.  This Agreement does not create a fiduciary or other special relationship between the parties.  Franchisee is an independent contractor with entire control and direction of the Dealership and its operations, subject only to the conditions and covenants established by the terms of this Agreement.  No agency, employment, or partnership is created or implied by the terms of this Agreement and Franchisee is not and shall not hold itself out as agent, legal representative, partner, subsidiary, joint venturer or employee of Company.  Except as otherwise specifically provided in this Agreement or any other written agreement between Franchisee and Company, Franchisee shall have no right or power to, and shall not bind or obligate Company in any way or manner whatsoever, nor represent that Franchisee has any right to do so.  The sole relationship between Franchisee and Company is that of an independent commercial, arms' length business relationship and, except as provided in Section 22, there are no third party beneficiaries to this Agreement.  Franchisee's business always shall be kept totally separate and apart from any that may be operated by Company.  In all public records, in relationships with other persons, and on letterheads and business forms Franchisee shall indicate the independent ownership of the Dealership and that Franchisee is solely an "authorized dealer" or "Franchisee" of Company.  Franchisee shall post a sign in a conspicuous location on Franchisee's Premises, which sign shall be supplied by Company (at Franchisee's expense).

14.
Confidentiality.  Franchisee acknowledges that Company owns the Company Program which includes, but is not limited to, Company's trade secrets, the F.D.O.M. and all other manuals provided to Franchisee.  The Company Program is disclosed to Franchisee in confidence and solely for the purpose of enabling Franchisee to operate the Dealership, and Franchisee shall not disclose any part to it to anyone other than Company employees or other Company dealers.  Franchisee acknowledges that such disclosure would likely inflict irreparable injury on Company and that Company shall be entitled to apply for interlocutory and permanent injunctive relief in addition to any other legal or equitable remedies it may have upon a breach of this Section 14.

15.
Interest.  Except as otherwise expressly provided in writing, any and all funds held by Company for the benefit of Franchisee shall bear no interest.

16.
Insurance.  Franchisee shall be responsible for all loss or damage originating in or incurred in connection with the operation of the Dealership and for all claims or demands for damages to property or for injury, illness, or death of persons directly or indirectly resulting therefrom.  Franchisee shall at all times carry the driver's license required by applicable law and the insurance which may be required by the terms of any lease or financing agreement on the Vehicles and Premises.  Franchisee shall carry the following insurance:


A.
Commercial business auto liability insurance with limits of $500,000 combined single limit for bodily injury and property damage; and physical damage coverage which includes collision, specified perils of fire, lightning, explosion, theft, wind storm, hail or comprehensive coverage in lieu of specified perils; and


B.
Commercial liability insurance under a comprehensive general liability form that includes coverage for bodily injury and property damage on an occurrence basis with coverage that includes product/completed operations with policy limits not less than $1,000,000; and


C.
"All risks" property coverage for full replacement value of Franchisee's inventory being offered for sale.


Insurance coverages shall reflect that Company is an additional insured under both commercial general liability and commercial business automobile liability coverage and that Company is an additional insured, as its interests may appear, under the "all risks" property coverage of subsection C.  To the extent that any of the foregoing coverages are offered through Company approved insurance programs, Franchisee shall obtain the same through such insurance program unless and until Franchisee submits evidence in writing of having obtained such coverage from another insurance carrier acceptable to Company.  Company may reasonably increase the minimum coverage required under above subsections A and B and require different or additional kinds of insurance to reflect inflation, changes in standards of liability, higher damage awards or other relevant changes in circumstances.  All such changes shall be set forth in the F.D.O.M..  Company shall be furnished with certificates of insurance or copies of the insurance policies.


If Franchisee participates in a Company approved inventory coverage program, Franchisee shall not be required to obtain the insurance described in subsection C.


All policies of insurance required to be maintained by Franchisee shall be renewed at least thirty (30) days prior to the respective expiration dates of existing policies of insurance.  All such policies shall contain endorsements requiring the insurer to give Company at least ten (10) days' written notice before terminating, cancelling or making changes in any policy.  In the event any of Franchisee's policies of insurance required by subsections B. and C. is cancelled or not renewed, Company shall have the right, but not the obligation, to obtain the coverage for Franchisee and invoice Franchisee for the cost of the coverage, which invoice Franchisee shall pay within five (5) business days.

17.
Transfers.


A.
Transfer by Company.  Company shall have the right to transfer or assign all or any part of its rights and/or obligations under this Agreement to any person or legal entity.  In the event of any such transfer or assignment by Company, Company shall be fully discharged and released from any further obligations to Franchisee under this Agreement.


B.
Transfer by Franchisee.  Franchisee agrees that the obligations of Franchisee to Company set forth in this Agreement are purely and irrevocably personal to Franchisee; that Company has granted this Dealership in reliance on Franchisee's business, marketing and operational skills, financial capacity and personal character; that this Agreement is not altered by an assignment of this Agreement to Franchisee's corporation as may be permitted by this Agreement.  Accordingly, Franchisee shall not, directly or indirectly, sell, assign, transfer, convey, give away, pledge, mortgage or otherwise encumber any interest in this Agreement, Franchisee or the Dealership (other than an interest in the Premises, vehicles, inventory, or accounts receivable as security for borrowing to finance the operation of the Dealership) without the prior written consent of Company.  Company will not refuse to grant consent to such a proposed sale, assignment, or transfer, except for good cause.  Franchisee shall be permitted to transfer only Franchisee's entire interest in this Agreement, Franchisee or the Dealership.  Any purported assignment or transfer, by operation of law or otherwise, not having the written consent of Company shall be null and void as to Company.


Company shall not unreasonably withhold its consent to a transfer of Franchisee's interest in this Agreement, Franchisee or the Dealership, provided that certain conditions are met, including, but not limited to, the following:


(1)
Franchisee shall have first offered to sell the interest being transferred to Company, pursuant to Section 17.D. of this Agreement, and Company shall have declined to exercise its right of first refusal.


(2)
The financial terms shall be such that they do not, in Company's good faith judgment jeopardize the ability of the transferee to maintain, operate and promote the Dealership and meet the financial obligations to Company, third party suppliers and creditors.  This provision shall not create any liability on the part of Company to the transferee in the event that Company approves the transfer and the transferee experiences financial difficulties.


(3)
All of Franchisee's monetary obligations to Company and all other outstanding obligations related to the Dealership (including, but not limited to, bills from suppliers, taxes, judgments and any required governmental reports, returns, affidavits or bonds) shall have been satisfied.  Company reserves the right to require that a reasonable sum of money be placed in escrow to ensure that all such obligations will be satisfied.


(4)
Franchisee shall not otherwise be in default under any agreement with Company (and Company's affiliates).


(5)
Franchisee shall execute a general release, in a form satisfactory to Company, of any and all claims against Company and its affiliates and their respective past and present officers, directors, shareholders, agents and employees, in their corporate and individual capacities, including, without limitation, claims arising under federal provincial and local laws, rules and ordinances, and claims arising out of, or relating to, this Agreement, any other agreements between Company and Franchisee and Franchisee's operation of the Dealership, but excluding any claims the release of which is prohibited by applicable law.


(6)
Franchisee shall provide Company with whatever information and/or documentation Company shall request.


(7)
The transferee shall:



(i)
Demonstrate to Company's satisfaction that it meets Company's managerial, operational and business standards for a new dealer; possesses a good moral character, business reputation, and credit rating; has the aptitude and ability to operate the Dealership (as may be demonstrated by prior related business experience or otherwise); and has adequate financial resources and capital to operate the Dealership; and



(ii)
Execute Company's then current form of Franchise Agreement and other ancillary documents (all of which may differ from this Agreement and the ancillary agreements signed by the original Franchisee) as Company may require; and



(iii)Complete at transferee's expense, Company's initial training program required for all new dealers; and



(iv)
Pay Company a transfer fee to reimburse Company for its legal, training, and other expenses in connection with the transfer of the Dealership.  The amount of the transfer fee shall be fifty per cent (50%) of the Initial License Fee which Company charges new dealers at the time of the transfer; and



(v)
Provide Company with whatever information and/or documentation Company requests.

Company's consent to a transfer shall not constitute a waiver of any claims it may have against Franchisee, nor shall it be deemed a waiver of Company's right to demand exact compliance with any of the terms of this Agreement by the transferee, nor shall it be deemed a waiver of Company's continuing right to give or withhold consent to any future transfers.


Failure by Company to provide Franchisee with written notice of the reason for disapproval of the transfer within thirty (30) days of receipt of the written notice of proposed transfer shall constitute approval by Company of that transfer.


C.
Transfer to Franchisee's Corporation.  In the event Franchisee desires to transfer this Agreement to a corporation, Franchisee must obtain Company's prior written consent, which, in Company's sole discretion, may be conditioned on the following requirements:



(1)
The corporation shall be newly organized; and



(2)
The individual Franchisee shall own all of the shares of the transferee corporation and may transfer any such shares only in accordance with Section 17.B.; and



(3)
Unless prohibited by applicable law, each share certificate of the corporate Franchisee shall have conspicuously endorsed upon its face the following legend:  "Transfer or assignment of the share of this corporation is restricted by the Franchisee Franchise Agreement between the corporation and 1109102 Ontario Inc.; and



(4)
The individual Franchisee and the corporate Franchisee shall execute an assignment document in the form specified by Company, which shall contain personal guarantees by the individual Franchisee of the obligations contained in this Agreement and all other agreements between Company and the individual Franchisee and/or the corporate Franchisee, and which assignment document shall provide that the term "Franchisee" as used in this Agreement shall include the guarantor of the corporate Franchisee's obligations; and



(5)
Copies of the following documents have been delivered to Company at least ten (10) days prior to the assignment:  (a) the corporate Franchisee's Articles of Incorporation, By-Laws, and other governing documents; (b) a photocopy of a share certificate containing the legend required by Section 17.C.(3); and (c) a copy of the resolution of the corporate Franchisee's Board of Directors authorizing the assumption of this Agreement, which shall be certified as correct by the corporate Secretary; and



(6)
The corporate Franchisee shall execute a security agreement or similar instrument granting Company a security interest to secure the corporate Franchisee's obligations to Company in all of the following property of the corporate Franchisee, whether owned by the corporate Franchisee at the time of the grant of the security interest or later acquired and whether tangible or intangible; inventory, consigned inventory, tools, equipment, vehicles, accounts, contract rights, general intangibles, chattel paper, Revolving Accounts, Extended Credit contracts, Open Accounts, Leases, insurance policies, documents, deposits, trade-marks, trade names, customer lists, books, records, catalogues, sales aids, computers, and computer programs, and any replacements, substitutions, additions, accessions or proceeds thereof.


D.
Company's Right of First Refusal.  If Franchisee receives a bona fide offer and desires to sell, transfer or assign all of Franchisee's interest in this Agreement, Franchisee or the Dealership, Franchisee shall offer the same to Company in writing at the same price and on the same terms.  Company may accept an offer at any time within thirty (30) days after receipt.  The offer to Company shall state the case value of the offer received by Franchisee, and Company may exercise its purchase option by paying Franchisee such cash value.  If the offer received by Franchisee involves assets other than this Agreement, the offer to Company shall state the cash value of that portion of the offer related to this Agreement, and Company may exercise its purchase option by paying Franchisee such cash value.  The time period for Company to decide whether to accept any such offer begins upon Company's receipt of an enforceable contract to purchase all of Franchisee's interest in this Agreement.  If Company accepts any such offer, it shall be entitled to offset against the purchase price paid to Franchisee any monies owed to Company by Franchisee.


If Company declines or does not accept any such offer within the specified period then, provided Franchisee complies with Section 17.B., Franchisee may sell, transfer or assign Franchisee's interest, but not at a lower price, nor on more favourable terms, than have been offered to Company.  In no event shall Franchisee offer any interest for sale, transfer or assignment at public auction, nor at any time shall an offer be made to the public to sell, transfer or assign such interest through an advertisement, either in the newspapers or otherwise, without Company's prior written consent to such advertisement or publication.

18.
Termination by Franchisee.  Franchisee may terminate this Agreement without cause by providing Company thirty (30) days' advance written notice of Franchisee's intent to terminate.

19.
Termination by Company.


A.
Automatic Termination Without Notice.  Company may, at its option, without prejudice to any and all other rights and

remedies it may have under this Agreement or under applicable law, terminate this Agreement without notice to Franchisee:



(1)
If Franchisee makes or is deemed to have made a general assignment for the benefit of creditors under the Bankruptcy and Insolvency Act (the "Act"), or if a petition is filed against Franchisee under the Act, of it Franchisee shall be declared or adjudicated bankrupt, or if an application is made in respect of Franchisee under the Companies' Creditors Arrangement Act, of if a liquidator, trustee in bankruptcy, custodian, receiver, receiver and manager, moderator, or any other officer with similar powers shall be appointed of or for Franchisee, or if Franchisee shall commit any act of bankruptcy or institute proceedings to be adjudged bankrupt or insolvent or consents to the institution of such appointment or proceedings, or if Franchisee admits in writing an inability to pay debts generally as they become due or becomes an "insolvent person" as that term is defined in the Act.



(2)
If at any time all or any part of the goods and chattels of the Franchisee shall be seized or taken in execution or in attachment by a creditor, or a writ of execution shall issue against all or any part of the Franchisee's property;



(3)
If Franchisee voluntarily abandons the franchise business;



(4)
If Franchisee makes a general assignment for the benefit of creditors;



(5)
If Franchisee is convicted of a crime which substantially impairs the goodwill associated with the Trade-marks;



(6)
If Franchisee repeatedly fails to comply with the same material provisions of this Agreement, when the enforcement of the material provision is similar to that imposed on all other Franchisees; or



(7)
If Franchisee operates the Dealership in a manner that imminently endangers public health or safety.


B.
Termination Upon Notice.  Franchisee shall be deemed in default under this Agreement and Company may, at its option, without prejudice to any and all other rights and remedies it may have under this Agreement or under applicable law, terminate this Agreement effective upon Franchisee's receipt of written notice of termination, in the following instances:



(1)
If Franchisee fails to satisfy any material judgment against Franchisee within thirty (30) days after the judgment is entered and becomes final; or


(2)
If Franchisee falsifies any report required to be furnished Company, or has made a material misrepresentation in connection with the approval of Franchisee as a Franchisee, or engages in conduct involving dishonesty in dealing with Company; or



(3)
If Franchisee ceases to operate the Dealership for a period in excess of fourteen (14) consecutive days, unless such business cessation is approved in writing in advance by Company; or



(4)
If Franchisee sells Products to a customer located at a stop on another dealer's list of calls, unless Franchisee agrees, within ten (10) days after request by Company, to credit such sale(s) to the other dealer; or



(5)
If, in Company's reasonable determination, the continued operation of the Dealership by the Franchisee will result in imminent danger to public health or safety; or



(6)
If Franchisee, after notice from Company to cease such activity, sells any Products to any customer located outside the Area, whether or not such sales are subsequently credited to another dealer and whether or not such customers are located at a stop on any other dealer's list of calls; or



(7)
If Franchisee fails to complete all of the following within ten (10) days after the Effective Date of this Agreement:  pay Company the Initial License Fee; open a business bank account with a minimum initial deposit of Five Thousand Dollars ($5,000.00); purchase clothing conforming to specifications contained in the Company Program; commit to purchase or lease a van that complies with specifications contained in the Company Program; purchase or lease a computer that complies with specifications contained in the Company Program; license or lease computer software from Company or a source designed by Company; pay Company the RA Deposit or provide evidence of funding sufficient to fully develop the RA business within the Area; and pay Company for the initial inventory of Products in the approximate amount of Sixty Thousand Dollars ($60,000.00) at Franchisee's cost (unless Franchisee has signed a Franchisee Consignment Agreement and the Receipt for Deposit Agreement and Company has agreed to consign the initial inventory of Products to Franchisee); or



(8)
If Franchisee has any obligations outstanding to Company under the Franchisee Consignment Agreement or the Receipt for Deposit Agreement between the parties and Franchisee's equity, as determined in accordance with a physical inventory as described in the Company Program, has declined from the previous inventory (or, if no physical inventory has yet been conducted, since Franchisee began operations) and Franchisee's equity in the Dealership is not restored by the next physical inventory (which may be taken thirty (30) days or more after the previous inventory); or



(9)
If Franchisee remains in default beyond the applicable cure period under any of the written agreement with Company (or any subsidiary or affiliate of Company); or



(10)
If, after any fifty-two (52) consecutive weeks, Franchisee's average weekly purchases of Products from Company during that period, measured by suggested retail prices, are less than sixty percent (60%) of the average weekly purchases of Products by all full-time dealers in the Sales Office to which Franchisee is assigned for the same period; or



(11)
If Franchisee discloses or uses the contents of the Company Program or other trade secrets or confidential or proprietary information provided to Franchisee by Company, contrary to the provisions of Section 14.



(12)
If Franchisee has received two (2) or more notices of default within the previous twelve (12) months, Company shall be entitled to send Franchisee a notice of termination upon the next default of Franchisee under this Section 19.B. without providing Franchisee an opportunity to correct the default.


C.
Termination Upon Expiration of Cure Period.



(1)
Except for those items listed in preceding Sections 19.A.-B., Franchisee shall have thirty (30) days after written notice of default from Company within which to remedy any default under this Agreement, or any other written agreement with Company (or any subsidiary or affiliate of Company), including, but not limited to, those items set forth below as (i) through (v) of this Section 19.C.(1), and provide evidence of that remedy to Company.  If any such default is not cured within that time, this Agreement shall terminate without further notice to Franchisee effective immediately upon expiration of that time, unless Company shall notify Franchisee otherwise in writing.




(i)
Failure by Franchisee to comply with any of the requirements imposed by this Agreement, as supplemented by the Company Program from time to time, including the Franchise Franchisee Operations Manual, or to carry out the terms of this Agreement in good faith; or




(ii)
Failure of Franchisee to submit when required any reports pertaining to the Dealership; or




(iii)Failure of Franchisee to, at all times, act in a competent, fair, honest, ethical and courteous manner in accordance with the image and reputation of Company and the Company Program, and maintain a neat and clean appearance; or




(iv)
Failure of Franchisee to use Franchisee's best efforts to promote aggressively and develop fully the sales of Products in the Area; or




(v)
Failure of Franchisee to provide reasonable services to customers in the Area, unless certain exceptions are granted by Company in writing.



(2)
Notwithstanding the provisions of preceding Section 19.C.(1), if Franchisee defaults in the payment of any monies owed to Company when such monies become due and payable, whether pursuant to this Agreement or otherwise, and Franchisee fails to pay such monies within ten (10) days after receiving written notice of default, then, unless Company shall notify Franchisee otherwise in writing, this Agreement shall terminate without prejudice to any and all other rights and remedies Company may have under this Agreement or under applicable law.


D.
Non-Waiver.  Termination of this Agreement shall not prejudice any and all other rights and remedies Company may have under this Agreement, any other written agreement between Franchisee and Company or under applicable law.


E.
Statutory Limitations.  Notwithstanding the provisions of preceding Sections 19.A-D., in the event of any valid, applicable law or regulation of a competent governmental authority having jurisdiction over the Dealership granted by this Agreement requires a notice or cure period prior to termination longer than set forth in preceding Sections 19.A.-C., this Agreement shall be deemed amended to conform to the minimum notice or cure period required by such applicable law or regulation.

20.
Effect of Termination.  Upon the termination of this Agreement for any reason, Franchisee shall cease to be an authorized Company dealer and the parties shall do the following:


A.
Franchisee shall continue to abide by the restrictions contained in Section 14 and shall not, directly or indirectly, take any action which violates those restrictions; and


B.
Franchisee immediately shall pay Company all sums due and owing to Company; and


C.
Franchisee promptly shall return to Company all Franchisee Manuals and any other manuals furnished to Franchisee and any copies of those manuals, together with all other materials containing trade secrets, operating instructions or business practices of the Company Program and all sales aids and sales materials provided free of charge to Franchisee by Company; and


D.
Franchisee immediately shall discontinue all use of the Trade-marks and of any and all signs, paper goods or any other objects bearing the Trade-marks, or any reference whatsoever thereto; remove the Trade-marks from clothing, materials, motor vehicles and other equipment owned or used by Franchisee in the conduct of the Dealership (except Products); cancel all advertising that contains the Trade-marks (including telephone directory listings); and take such action as may be necessary to cancel any filings or registrations that contain any Trade-marks; and


E.
Franchisee promptly shall execute any and all documents reasonably requested by Company that are necessary to effectuate termination of Franchisee's license and interest in and to the use of the Trade-marks and the Company Program; and


F.
Franchisee shall cease to:  (i) operate or do business under any name or in any manner that might tend to give the impression that this Agreement is still in force or that Franchisee is connected in any way with Company, or has any right to use the Company Program or the Trade-marks; and (ii) make use of, or avail itself of, any of the trade secrets of, or information received from, Company or disclose or reveal any such information or any portion thereof to anyone not employed by Company or its dealers; and


G.
If Franchisee and Company agree in writing to settle all accounts and resolve any outstanding issues between them (which agreement will include a mutual general release of all claims against Company and its affiliates), Company shall repurchase from Franchisee all Products purchased by Franchisee from Company (except for Products no longer manufactured and/or distributed by Company and Products specially made or ordered for Franchisee or Franchisee's customers) that are in new, unused and saleable condition (as determined by Company in its sole discretion) and delivered to Company within fifteen (15) days after termination of this Agreement.  The purchase price for all Products in new, unused and saleable condition shall be the price Company charged dealers for such Products as of the date of termination.  Company shall have the option, but not the obligation, to repurchase, at a price separately negotiated with Franchisee, Products that are not in new, unused and saleable condition, that are no longer manufactured and/or distributed by Company or that were specially made or ordered for Franchisee or Franchisee's customers.  Company will offset against the monies payable to Franchisee for repurchase of any Products all monies owed to Company by Franchisee including, for up to sixty (60) days:  (i) any unpaid Open Account amounts; and (ii) 25% of the balance owed (after reduction for unearned time-price differential or lease charges), as of the date of termination, under each of the Extended Credit accounts and Leases assigned to Company by Franchisee that are, in Company's reasonable determination, doubtful of collection; and


H.
Franchisee may offer to sell some or all of Franchisee's Revolving Accounts to Company or its designee; however, if, subsequent to the termination of this Agreement, Franchisee becomes an employee or dealer of a competitor of Company (competitive tool dealer or supervisor), Franchisee shall offer to sell all of Franchisee's RAs to Company or its designee.  Company or its designee shall have the option, but not the obligation, to purchase some or all of the RAs offered by Franchisee.  The purchase price for the RAs shall be assigned at 75% of the balance due for each RA being sold unless otherwise agreed to by the parties.  Company shall be entitled to offset against payments for RA purchases all monies owed to Company by Franchisee, including for up to sixty (60) days:  (i) any unpaid Open Account amounts; and (ii) 25% of the balance owed (after reduction for unearned time-price differential or lease charges), as of the date of termination, under each of the Extended Credit accounts and Leases assigned to Company by Franchisee that are, in Company's reasonable determination, doubtful of collection; and


I.
Unless a termination agreement (agreed to between the parties according to Section 20.G.) provides otherwise, Franchisee and Company agree that termination of this Agreement under any circumstances shall not impair, release, or extinguish any debt, obligation, or liability of Franchisee to Company that may have accrued during the term of this Agreement, including any debt, obligation, or liability that was the cause of termination or arose out of such cause.  All promises and agreements of Franchisee that are to be performed after the termination of this Agreement shall survive termination; and


J.
Franchisee shall comply with all of Franchisee's obligations under any dealer consignment or inventory security agreements.

21.
Non-Competition.


A.
Non-competition during Agreement.  During the term of this Agreement, Franchisee shall not individually, or in conjunction with any other person or in any manner or capacity, directly or indirectly, carry on or be engaged in or concerned with or interested in, financially or otherwise, or advise the establishment or operation of any business in Canada which consists substantially of the high quality servicing of motor vehicles for the general public and automobile dealerships, independent repair shops, marinas or body shops.  Notwithstanding the above, Franchisee shall not be prohibited from owning shares of a class of securities listed on a stock exchange or traded on the over-the-counter market that represent less than three percent (3%) of the number of shares of that class of securities issued and outstanding.


B.
Non-competition following Termination, Expiration or Transfer.  In the event of expiration or termination of this Agreement for any reason, or in the event this Agreement is transferred pursuant to Section 17, Franchisee shall not, without the prior written consent of Company, at any time during a period of one (1) year after the date of such expiration or termination or transfer, either individually or in conjunction with any person in any manner or capacity, directly or indirectly carry on, be engaged in or be concerned with or interested in, financially or otherwise, or advise the operation of any business which consists substantially of the high quality servicing of motor vehicles for the general public automobile dealerships, independent repair shops, marinas or body shops within ten (10) miles of any location identified, at any time during the term of this Agreement, in Franchisee's Area.  Notwithstanding the above, Franchisee shall not be prohibited from owning shares of a class of securities listed on a stock exchange or traded on the over-the-counter market that represent less than three percent (3%) of the number of shares of that class of securities issued and outstanding.


C.
Solicitation of Customers or Former Customers.  For a period of one (1) year after the termination, expiration or transfer of this Agreement for any reason, Franchisee shall not divert or solicit or attempt to divert or solicit any business or any Revolving Accounts appearing in the Franchisee's Area to any business which consists substantially of the servicing of motor vehicles to the public and automobile dealerships, independent repair shops, marinas or body shops by direct or indirect inducement or otherwise.

22.
Approvals and Waivers.  No waiver by any party of any provision of this Agreement shall be deemed a waiver of any other provision of this Agreement or of any subsequent breach of the same or another provision.  Any party's consent to, or approval of, any act shall not be deemed to render unnecessary the obtaining of the other party's consent to or approval of any subsequent act.

23.
Indemnification.


A.
Franchisee shall, at all times, indemnify, defend (with counsel selected by Company), and hold harmless Company, its affiliates, successors and assigns and their respective past and present directors, officers, employees, agents and representatives (collectively "Indemnitees") from and against all "losses and expenses" (as defined below) incurred in connection with any action, suit, proceeding, claim, demand, investigation or inquiry (former or informal) by or against Indemnitees or any settlement thereof (whether or not a formal proceeding or action had been instituted), arising out of or resulting from or connected with operation of the Dealership, except:  (i) claims for bodily injury or property damage caused solely by a manufacturing or design defect in a Product that could not have been discovered by Franchisee prior to sale or (ii) claims for breach of warranty relating to Products purchased from Company that are not, in whole or in part, the result of Franchisee's sales, service or repair practices or conduct.  Franchisee promptly shall give Company notice of any such action, suit, claim, demand, inquiry or investigation filed or instituted against Franchisee and, upon request, shall furnish Company with copies of any documents from such matters.


B.
As used in this Section, the phrase "losses and expenses" shall include, but not be limited to, all losses; compensatory, exemplary and punitive damages; fines; charges; costs; expenses; legal fees; court costs; settlement amounts; judgments; compensation for damages to Company's reputation and goodwill; costs of, or resulting from, delays; financing; costs of advertising material and media time/space and the costs of changing substituting or replacing the same; and any and all expenses of recall, refunds, compensation, public notices and other such amounts incurred in connection with the matters described.

24.
Entire Agreement.  This Agreement, the Exhibit hereto, the Franchisee Credit and Assignment Agreement and, if applicable, the Franchisee Consignment Agreement contain the entire agreement between the parties hereto and supersede all prior or contemporaneous negotiations, discussions, or understandings of parties.  THERE ARE NO DIRECT, INDIRECT OR COLLATERAL, REPRESENTATIONS, INDUCEMENTS, PROMISES, AGREEMENTS, ARRANGEMENTS OR UNDERTAKINGS, ORAL OR WRITTEN, BETWEEN THE PARTIES HERETO OTHER THAN THOSE SET FORTH HEREIN, IN THE EXHIBIT HERETO, IN THE Franchisee CREDIT AND ASSIGNMENT AGREEMENT AND IN THE Franchisee CONSIGNMENT AGREEMENT.  Except as otherwise permitted in this Agreement or the F.D.O.M., no agreement of any kind relating to the matters covered by this Agreement shall be binding upon either party unless and until the same has been agreed to in writing and signed by Company and Franchisee.

25.
Governing Law.  This Agreement shall be governed by the laws of the Province of Ontario.

26.
Effect of Provincial Laws; Severability.  Each article, paragraph, subparagraph, term, and condition of this Agreement, and any portions thereof, shall be considered severable.  If, for any reason, any portion of this Agreement is determined to be invalid, contrary to or in conflict with any applicable present or future law or regulation in a final, unappealable ruling issued by any court, agency, or tribunal with valid jurisdiction in a proceeding to which Company is a party, that ruling shall not impair the operation of, or have any other effect upon, any other portions of this Agreement; all of which shall remain binding on the parties and continue to be given full force and effect.  Any invalid portion shall be deemed not to be a part of this Agreement as of the date upon which the ruling becomes final, if Franchisee is a party to such proceedings, or upon Franchisee's receipt of notice of non-enforcement from Company.

27.
Notices.  All notices, requests, consents, or approvals required or permitted to be given hereunder shall be in writing and shall be deemed to be properly delivered immediately, if personally delivered, or five (5) business days after having been sent by registered or certified mail, postage prepaid, return receipt requested:  (a) if to Franchisee, addressed to Franchisee at the address first above written or at such other address as Franchisee may have designated from time to time by written notice to Company; and (b) if to Company, addressed to Company at the Sales Office to which Franchisee is assigned (marked Attn:  Branch Manager) or to such other person or at such other address as Company may have designated from time to time or by written notice to Franchisee.


All notices of termination or non-renewal shall be in writing, shall be posted by registered, certified or other receipted mail, delivered by telegram or "electronic mail" or personally delivered to the Franchisee, shall contain a statement of intent to terminate or not renew the franchise, together with the reasons therefore, and the effective date of such termination or non-renewal or expiration.

28.
Language.  The parties hereto confirm that it is their wish that this Agreement, as well as other documents relating hereto, including all notices, have been and shall be drawn up in the English language only.  Les parties aux presentes confirment leur volonte que cette convention, de meme que tous les documents, y compris tout avis, qui s'y rattachent, soient rediges en langu anglaise.

29.
Representations by Franchisee.  FRANCHISEE REPRESENTS, ACKNOWLEDGES AND WARRANTS TO COMPANY THAT:


A.
THIS AGREEMENT INVOLVES SIGNIFICANT LEGAL AND BUSINESS RIGHTS AND RISKS.  FRANCHISEE HAS READ THIS AGREEMENT IN ITS ENTIRETY, HAS BEEN THOROUGHLY ADVISED WITH REGARD TO THE TERMS AND CONDITIONS OF THIS AGREEMENT BY COUNSEL OR OTHER ADVISOR(S) OF FRANCHISEE'S OWN CHOOSING, HAS HAD AMPLE OPPORTUNITY TO INVESTIGATE ALL REPRESENTATIONS MADE BY OR ON BEHALF OF COMPANY, AND HAS HAD AMPLE OPPORTUNITY TO CONSULT WITH CURRENT AND FORMER "QWERTY'S" FRANCHISEES; AND


B.
FRANCHISEE HAS NOT RECEIVED FROM COMPANY ANY REPRESENTATION OF FRANCHISEE'S POTENTIAL SALES, EXPENSES, INCOME, PROFIT OR LOSS, AND HAS NOT RECEIVED FROM EITHER COMPANY, OR ANYONE ACTING ON ITS BEHALF, ANY REPRESENTATION AS INDUCEMENTS TO ENTER THIS AGREEMENT; AND


C.
FRANCHISEE UNDERSTANDS THAT COMPANY MAKES NO EXPRESS, IMPLIED OR COLLATERAL WARRANTIES OR REPRESENTATIONS THAT FRANCHISEE WILL ACHIEVE ANY DEGREE OF SUCCESS IN THE OPERATION OF THE DEALERSHIP AND, WHILE COMPANY WILL PROVIDE FRANCHISEE WITH TRAINING, ADVICE, AND CONSULTATION AS PROVIDED IN THIS AGREEMENT AND THE F.D.O.M., SUCCESS IN THE OPERATION OF THE DEALERSHIP DEPENDS ULTIMATELY ON FRANCHISEE'S EFFORTS AND ABILITIES AND ON OTHER FACTORS, INCLUDING, BUT NOT LIMITED TO, MARKET AND OTHER ECONOMIC CONDITIONS, FRANCHISEE'S FINANCIAL CONDITION, AND COMPETITION; AND


D.
ALL INFORMATION PROVIDED COMPANY BY FRANCHISEE IN CONNECTION WITH THE APPROVAL OF FRANCHISEE AS A FRANCHISEE IS TRUTHFUL AND ACCURATE; AND


E.
FRANCHISEE IS NOT, AND DURING THE TERM OF THIS AGREEMENT WILL NOT BE, A LENDER TO, OR A CO-SIGNOR OR GUARANTOR FOR, ANY OTHER COMPANY FRANCHISEE; AND


F.
FRANCHISEE UNDERSTANDS THAT COMPANY MAY SELL PRODUCTS TO THOSE PURCHASERS IDENTIFIED IN SECTIONS 1.B.(1) AND 1.C. AND THAT COMPANY MAY ALTER FRANCHISEE'S AREA IN ACCORDANCE WITH SECTION 1.B.(2); AND


G.
FRANCHISEE UNDERSTANDS THAT, FROM TIME TO TIME, COMPANY MAY CHANGE OR MODIFY THE COMPANY PROGRAM, INCLUDING THE F.D.O.M., AS PROVIDED IN SECTION 5, AND THAT FRANCHISEE WILL BE REQUIRED TO MAKE SUCH EXPENDITURES AS SUCH CHANGES OR MODIFICATIONS IN THE COMPANY PROGRAM MAY REQUIRE; AND


H.
FRANCHISEE UNDERSTANDS THAT FRANCHISEE MAY SELL SERVICES AND PRODUCTS ONLY AT THOSE LOCATIONS IDENTIFIED IN THE AREA, AS MODIFIED FROM TIME TO TIME, AND THAT FRANCHISEE MAY NOT SELL PRODUCTS AT OTHER LOCATIONS; AND


I.
FRANCHISEE UNDERSTANDS THAT COMPANY AND ITS AFFILIATES SELL, OR MAY IN THE FUTURE SELL, PRODUCTS BEARING THE TRADE-MARKS OR OTHER TRADE-MARKS OWNED BY COMPANY OR ITS AFFILIATES THROUGH MEANS OF DISTRIBUTION (OTHER THAN COMPANY FRANCHISEES) LOCATED IN THE AREA AND THAT NOTHING IN THIS AGREEMENT SHALL RESTRICT COMPANY OR ITS AFFILIATES FROM SO DOING; AND


J.
FRANCHISEE UNDERSTANDS THAT FRANCHISEE MAY SELL ONLY PRODUCTS AND SERVICES THAT HAVE BEEN APPROVED BY COMPANY.


IN WITNESS WHEREOF, the parties hereto have executed this Agreement made as of the Effective Date first above written.

Franchisee:




 1234567 ONTARIO INC.

_____________________________  
By:___________________________








Dean Qwerty, Authorized








Representative
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